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The Treatise Power

Laurence H. Tribe

In 2000, Professor Tribe completed the first volume of what was going to be a
two-volume third edition of his constitutional law treatise, but he has decided to
stop at volume one, at least for now. The following letters explain that decision
in short form (a two-page letter to Justice Stephen Breyer) and long form (a

thirteen-page open letter to readers). We would like to hear what you think of
his decision and his reasons.

— The Editors

Laurence Tribe is the Carl M. Loeb University Professor at Harvard Law School.
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April 29, 2004

The Honceahle Stephen G, Breyer
Asposiabe Justicon
Supremne Court of the Usdled Sistes
LS, Sapreme Coun Building

D Frrl Street, BWE
Washizgion, DC 20543

Dhear Steve:

1 appreciate your asking about the projected second volume of the tkerd edition of
Amierican Constifutional Law,  After considerable thought, | recently comchadad (and
informed myy hook's publisher, The Foundation Pres) that 1 should suspend work on the
halisés of that valume and indeed on any new edition of my ireatise—nol bocgmse my
views about constiiutsonsl bsucs kave fundanenially changed (Llhey haven't), or because
lekay"s consfutional controversics lack emduring interest (they dom'th, or becase I'm
out of sympathy with sonse of where the Sepreme Counl appears o be beaded (that's
begn tnoe ever since | first began this project in the mid- 1570s).

Rather, I've suspendod work on 8 rovision bocasse, in area afier area, we find
oursclves ol a fork in the road-—a podnt at wich it's fair nyuﬂnﬁmdmlnmn[
severnl direcions—and because confliet over busic conslitutional premises is today at a
fever pitch.  Ascerlaining the ftext's meaming; the proper mleln-d.ihlu-l.j' it ol treaty,
imternatiomal and foreipn low; ihe relstiorahips among constivational law, constitulional
culbife, and eanstituticonal polities; what %0 make of things sbout which the Cosstitution
is silent—all these, and more, are passionately cantesied, wilk Hitle common ground from
whizh to bulld agreement.

Treatizes that don’t wy & do much beyond describing the relevant jodicial
dheiiiond can copy with times Ko these. And treatises thal are sctually sppedlste bricfs
in disguise, pushing the suthor's prefemed snswers to constiibstional questions, are as
sppeopriale when o much s op in the alr as at ey other tme. But if one is almizg ol a
waill thal onganizes the corpus of decisional bw—ibai idengifies, sl reflecis erizically
o, the major themes and directions of movemeni—ihen this isn®l the momenl.
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Haeppily, muny of e sime factors bal make cors & peculisdy bad time 1o ke
gong ouf an a lissh to propoand o Gres Usnified Theosy—or anything close—ecatribute
ta & fermend end exeiesnent that make this a particelarly pacd Bme, challenging and even
thallsng, 1o be wniting abowt, teaching, brichng aml arguing constitatiosal lew—al| of
which | remuin enthusisstic bt daing.

50 the work of genering o new ofithon might more properly fall o my
pranddsughter then 1o me. Her taste al the momen! runs maore o mesle sad dance than to
lwiwt, howevir—sha's juit a year old—so, usless she picks up the legal cudpels fairiy
soon, she just might (End her grandfgther ro-cnloning the fray o prodece & new edition.

If and when thet happena, yoa'll be among the first to kmow, In the mcantime,
thanks spain for ssking. Ive setout in greater detail the thisking behind my answer in an
“open letter™ that the publisher of Groew Bag has cxpressed an interest in Belading n
that jowrnal's Speing 2005 isme

Sincerely,

P

Lassence H. Tribe
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April 2%, J005

An Open Letter b Inbercsted Readers of Americon Constifmtional Lins:

Afler considerable thought, | have concluded (Bat | should not publih, amd
therefore will nol compleie, the projeciad second volame of the thérd edition of my
trealisg, American Comstistionan) Low, which was o contain the bulk of my snalysis of
individual rights and liberties {along with musch of chapters 7 and & of the first volume,
pubfished in 20000 There we several ressons for my decisios—somse fairly peagmatic,
olbsrs pong 16 the very sdca of the cniompaise. | shesched these reasons in & letier 8o
Justice Breyer recently, and | would hke to ute this as an apd oocasion for sefting oul
U measons i greater detall in ender 1o explain my (peshaps sumpising) declaton o ke
many kind and generas poople who bave cagerly inguined sbout the yolume in recent
years (including repeesentatives of couns of geile a few coustries, who are iscreasingly
interestied in our Constitfinion and m our Supreme Courl’s consbruction ol i),

Let me fiest pant 1o the side some factors thal were not relevist (o ey decision
[1's mot my healih, which is fine. And it's not that I"ve finally discovered the secret of
how o stop being & workalolic or that I've lost inlerest in the qeestions the unpehliskbed

wimll have discussod of the drive ba pursue them doggadly. To the costrary—
a5 | will explain, those questions conlinee 10 engage and challenge me as much a8 over.
Mor i& 1 (kal the basse sirocture of the irealise has been remdered obsolete:  Tadead, i
putting voleme 2 in the bookstores were simply a matier of puhblishing the hasic text of
b mecond adition, redlined with deletions s insertions keyved o chisges in the Count'’s
decisional baw im the “individeal right” chaplers (9 through 15) that compriso that
wolume, | would have pebliskel it sevenl (mes over quile sons: iime ago, using drafis
I"ve prepared on an ongoing bakis in commection with my icaching #1 the kw schaal and
rery other lectures and writings. Actully, very Eitle of what is probably the most useful
(ad, | hope, the msowl lastisg) material @ the lecatise—the connocive tissue [Enking
disparate points and topics and the excakeleton on which the whole is draped—mneeds
rrach updating: 10 s wrong or baskde (he posnl mow, i1 was most lioedy wiong of bessde
thez podnt im 1978, and in 1958, 100,

I8 1% ersiesd thet | have come in the sobering realizaison ibal Bo tresiise, in ny
sense of thal berm, can be tree b0 this momenl in our constibational hestory—lo ils
conflicis, innovaiiens, and complexities. There is o time o write o conslitatioral low
treating (o, in my cass, 1o complale @ treatkss many of whoss chapien | have begun eany
times over and some of whose chapiers | have “completed™ mone than cacej—bul this is
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sl mach & timne. The reason is tha! we find oorselves &1 o junctare where profoand faul
lines have become eviden! @ the vory loundations of the enberprise, going 1o dEsucs a
fundamental as whose iruths are o count and, sadly, whose tnaths must be denied.  Ard
the realiny in that | do noi have, noe dio | bedicve | bave soon, & visson cagacious amd
convincing encugh to propoend as am orgaminng prnciple for the next phase in the law
of oy Constijution,

This is not 1o say, of course, that constifutional amalysis in general, or the tracing
of constilutions] doctrane duough declatonad lew ia panicular, has Been femdered futile,
Far from il. Even teday, thoso interested i how and where the picture may have changod
since 19EE on ey gives wopic in constitulionsl law can comsult & maliisode of sommes,
ingludimg some available onling and updatad i ral tme, while theds mlensstal in the
kinidt of fbundational and thearetical analyses that | included in a much-expanded chapler
1 of the thérd edizion of Amerives Cortitational Law are moas likely go look in any of the
many intercsling new arisches and books that comse out annually touching \hese mallers
hefore thinking of consulting & treatise.  And some entirely serviceabls hombook-ike
treatments of e corpus of constiletional law, ranging ia length Mo compact singhe-
volume versions o mone claborale multi-vodume series complete wilth pocket paris, now
exigl—inlike the situstion im 1978, when these was o puepriging peucity of serious writing
aboad constilational doctirine. Bt such a compendium of usable information was nover
my bdea of what | wanied 1o cresde, or of what | thoughs was most meaded even when
there was less such writing by [ar than there is thess days, The situation nay well be
differemd for anfitrust or cosporsie law or any other Geld less tightly linked wiih the
rapidly changing pobithcal universe, baal for constingional law ihe reatise fomn—a lesa |f
ane means by that the sort of book | published in 1978 and in a couple of sacceedimg
verssans—Iils some cras better than others,

Such a treatise—however much i mighi aflempt o innovale or 1o 1
soitsd pantseulis conseplion of Aght and wiong resalls—procesds by beinging together o
lange body of judicial work and by calling attention bo the organizing thomes that thoroby
hecome spparent.  There may Bod be just one or two themes—Ihere may be “seven
models,” for example. Bl il is the aempl al a synibesis of some enduring value that is
he point. And | have come to have profound doubts whether any new synthesis having
suich endunng value is possible &l prodent.

LR

My docisian is mol based on any cternal verity ahoul e tnealise form as afplicd
i constitutions] lew, The poind 5 2 contextuad one, a function of the time and the
problema posed for resobstion—and of the pandewler goal ihai | sei for myself in ibe
writing of such a treatise. Chhviously, 1 did not have such dowlbts n yoars past. | have no
reggets about the ireatise | origenadly published, or shout the second edition, or even sbout
the firs volume of e thind. A troatise may e belplul—worth the cffost—in penads
durisg which a coesiderable body of judicial work has accumulaied tha peeds to0 be
pictarcd 45 a whole in onder 10 be properly appreciaiod, extended, of recossidered. The
mid-19Ms, when | siaried the research and writng for the fimt edition of American
Consrituriomal Low, seemed to me msch & pennd,  The Warren Couri had done so nusch
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dramaically exiending carller ideas. And the work of that Courl had, ro the msprise of
mamy, boon camed foreard withoul significant discontinuitics m—amd, I someo
imporiani mress such ps sex descrimnination end reproductive (peedom, with imgoreas
exbenssons by—the work of the Barger Count, in no smalll pant, I'm sare, because of the
anifying visica of the magnetic Justice Brennan, If that compus of decisionsd low end
dactning were 8o he messingfully camad forwand—or eoherenily comaned or exf back—
it mooded 40 be ween ontire, and seen set within the larger body of cases and their thinking
acoemulalisg in the efforis of the Supreme Coun scross its considierable bistory,

Of course, the prncapal approsches of the Wamren and Burger eras had their
detractors, particalsedy as that Couwrt reached the most controversial resudi of the past balf:
ceniury, for v, Bade, Bt pesponding o those eritics was pan of whal a treatise for that
time needed 1o attempd.  And, significantly, even the orifics were in an imporiant sense
resding from ke same pape as the majonty—alihough from the preseni vanlage point,
that may be hand 10 remember €loarly. 1 wrolo the bulk of my firsd oditson i the scveral
wears immedistely following the decision in Roe v. Wade, before iis galvanirieg effect on
the religlous right kad been fiell bn national polities, asd befoee the depth of disagrosnsent
aver its premises had been plumbed. John Hart Ely had famously charged as esrly o=
1973 ikat the Count’s abomion ruling wian't “constilutzonal |aw s made no elfon o
be,™ or wonrds more or less 1o that effect, bul that bnash-ofT seemed 1o me #t the Bme (and
seema b e $il) bo read oo nasrowly the wend “Tibety™ and to resd oul of our tralition
tho sabstantive infloction thal comes from italicizing e word “law™ in the phrase “due
process of few,” os well as 10 ignoee the eguality aed bodly-integrity denensions of the
Row decisson (dimensions that did not ¢ome 10 the fone ustil considerably laterk. Indoad,
although Justice Febnguist had differsd with the majority over the circumstances in
whdely the Constbutben prevenied government from compelling & woman 1o nensain
pregnant (only in cases whero her life was in danger from continesd pregmancy, he
suggesied), be did st disagres with the seves-Jusiice enmgonity that the Comsiiution
Impodcs rome substantive constrants on govemnmenl i soch mafiors.  Thas the decper
fizsures that decivions [fe Roe would later open had not yei becoms o prominent & o
dervunad eeniral treaiment—ar, more 1o the poisd, & prominent & o procludes wifbod
treatment

When sach fissurcs Joom large coough, what once booked Nke a synihesis
teoomes a1 best & new thesis.  Imagine, for instance, endeavoring o wiile a treatise on
conmibstional lew durng the period immediaicly following Franklin D Reoscvelt's
choction to the presidency in 1932, right ol the cusp of whal seemed quile certain io be
mimenices change  Ab such potentisl taming polnts, and unii] pacre is keeas shoui the
antilhesis and aboul the dymamics of the baltle shead, attempting %o proclaim a new
synihesis would bespeal wtier babris were it not 50 manifenly guivotic.

This is not o suggest that the chenges ahead will be 35 momenious & those of
1937, 1'irust that the cwrment President will nod have the oppostanily ko make moee than at
mist & handfol of appaintments 1o the Cowrt | trust as well that, whatever the fate of
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those appodninsents in the Senate, nothing nearly so drenstic waits in the wings =8 the
change thal he compegitaon of the Court undorwonl m the half-doeen years llowing
FOR"s firs1 election to the presidency. Yet, just as in 1932, we find ourselves now at e
especindly complicated fiEmetare in cur constitutisnal Bory,

Tha imminen! peospoct of major changes im the Courts membership fllowing the
current recoed-long period witkost depanures from the grosp of nine 18 only ome of the
factars makeng this a problematic lime for anolber edition of my treatise. [ndeed, ather
things being aqual, the anticipated infbston of fresh minds mighi be thoaghi to present an
sleal eppanunity for an everanching restalement of doctrine.  But othor things e not
exqual. For the limits of the treatise form have become sppagent in the disiisctive festures
af the Supreme Coun’s work oves the past decade of w0,

A persod of reassessment in severnl doctrisal comtexts, B sppears, B langely
over—hut plainky we see no sew eonsiulioeal lsw emergenl and ready for synthosis
There a8 talk of the rebemn of a “constitation im cxile,” bt no real reason o imagine that it
could plausibly he adopied either whole of piecemeal & any coberenl way, To b sure,
there b5 a ol of new thinking apparent in the individual rights work of the Supreme
Courf—and pot only there: questions of state prerogatives sad imsmunities and the
prerequisiies for congressional action bave triggeral much now matler as well. But in all
of thix the Justices wrile as thoagh self-conscionsly in the midst of unresalved, ongoing
straggle, someiimes chonsing 10 prescs) their views in exaggerasal. polembsal forms, and
somclineed oo conspiecmsly Irying lo rostricd the reach of their ideas as though in this
way bo give them space to servive. 1t is not a ceiticism of Chiel Justice Rehnquist (who
bas wiorkied s hand 1 recreate (he admisistrative gobden age of Chiel Jastice Hughes) 1o
oo lhe similantics linking the Suprome Cowrd now with the Courl bheaded by Chiel
Tusiices Sione and Viesen, There were pesmingly great Justices sitting in that cra, wo all
kmow'-—— Black, Frankfurier, Jackson, hfurphy, Sione himself. AMany of the idess that the
Warren Court pad 1o work orlginabal in ihe greal dehates of the Siose period. Badl no one,
I think. would bave concluded in (=] 1946 or 1%4E or 1950 thal the tinme was ripe for
anything like a ireatise, =n aitempd ai overall synthesis.  Amy much comprehensive effon
written then womkl likely hawe obsowred the fomdamental fact thai comflicd and
irresolution orgasized the elshoration of constitational law.

N o if anly a queshon of sill-live conflsct within the Courl.  The new cenfury, il
imcreasingly secemus, marks what look like the beginniegs of a period of profound
transformation.  There i an emerging realiralion that the very workmng malemals af
American consditetional law may be in the process of changing.

There @8, for cxample, a sharp continuing dobate addressang how the work af
Congress fits within the corpus of constitutional law. Can congressional efforts withis
sodne ramge add 1o of oiberwiie reviee conscpions of cosstitulional protestions af
irlivichual rights? This is & hard problem al many levels (ome that has, of course, boomn
present in some form simce the enactmest of the great promises of the endorcement
peosisions af the Thimeenth, Foeneenth and Fifleenth Amesdments). The pertlinent painl
is thal, if congressional constibetional thoughl deserves o be taken more sexicasly, then it
may b necessary that sstule, like jelicial epiniod, be collecied snd subpectod 1o

Articles Sﬁring 2005

297



Laurence H. Tribe

scrutiny from (he eritical porspectives of the constitutional ieas they embady, Hut of
course, sistules are nod as easy 1o synthesize as Sepreme Court opinions; moroover, ane
wonhl heve o contend with and depiet serices methododogical ksues—real conflicis—
raised im working with slatulos—something made cspocially clcar in the conbrasling
thinking wrisculsted by Jusisces Breyer and Scalia,

Alsa of great sigmificance is the way in which constluisonal proleclions of
individual human righls wre acquiring &= lematonal or trenssational dirmension, As o
rewall, wo ane beginnang 1o find ounizlves in another dharp methodological debate—not
only abowt the acknowledged infleence of forcign low on the Coert's own enderstanding
of sur Conatitution (the strong and widespread fisst reactions o the Cour’s nuling abos
the execution of juveniles this Tormn boang a case in poisg), bed also abowl whether and
when treatics snd other forms of infernational low can themselves impose quasi-
constitutionl poma and limilations on government actars bere in the Unived Stales
{questions thai bave fior the most part lain dormand since Afivoserr v. Nodland Bl that are
iy beginniag to take ¢enler slage again [a fascanating casca such as Soe and Medielling,

Justice Breyer"s recent Tanner Leclures & Harvard, evoking Benjamin Constan)™s
“ancient |iberty” nol & 3 matter of isdellechul history but =5 an element of curmesd
WMHEMHLHLﬂM‘ﬂ'mmw—WWWM
Amencan constifutional lew drews invigorstion from (much = il also reinvigorates)
currenits i thisking not only B ninstecnth cenbery Ewrope, bt in Remabssascs
Feformation Europe, in the soventeonth ssd eighteenth comfury transfommations of
political theory, s even i the consitutional mnovations of Rome and Aikens. Moris i
only Earope, we know: contemporary developments im Ielamic constitlional thought, the
windows already opendng o soon io be opened 1o us by the work of the supreme couns
of [Eracl, India and South Afnca, and our immiment appreciation of Chimese

coanierparis—all of this may well work = great change im the siating points and
senmilivitied af Americes cosatibational scholars,

Even if the work of iniermations] or ransnatiosal entities, or indesd the work of
ihe nasonal couns of other eoenires, becomes pan of Amercan consiitulional law only
w5 malenial wilh which judges and academics are familiar {and not material o which they
regslasiy refer i conminational arpement narrowly defined), one must siill addeess. the
cnideria for deciding what work elsewhere in the workd should be considered af all and for
whal purpodcs. |2 i3 100 carly Lo say whether, a decade or s lrom now, this will seem so
well scftled as 1o be ald hat or wisether whal | might regand as modest aivemgls 1o leam
how others do things and bow they manage 1o avoid cortain pilfalls in pursuing goals akin
te purs will lesg since have genersted o backluh so large as 10 set back the effoet for o
gencralion.

The recenl nlerest in comparative liw & bul cee spark in an cagoing explosion of
imtor=disciplinary scholarly cffort. Conssder, for example, our increasing rocognation of
the Bessons o be learned from bebaviom) ecomcmics (Cass Sunstein, in pariicular, has
taught s much about thas) and the sometimes starilng results of compeior madelang in
game theory, the idzas of “small worlds”™ and informal networkes, the new sociology dhat
Jisdpe Posner wouk] have e read, copnilive theory (a4 in Jerry Kang's stanling recent
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exsnyp, political philosophy post-Rawls (Martha Musshaum®s newer works provide nich
cxamples}—all of thas, along with sow well-catabliahed perupectives and techniques
[critical theories of both the right and lefi, porhaps cspecially thoss emphasizing the
sochebagy and semslotics of race, gender, and sexayd oricsistion, in the irpontiest work of
such scholars as Catharine MacKinnon, Janet Halley, Kenfi Yeshine, and Reva Siegel
andl some versioes of low and economics), promizes 1o enrich Both the form and the
usbwiznee of academic wiiting about constiutions] law.

Finally, and perhaps mosl imporiantly. e slale of our cwm “conslifuliosal
culvare™ calls for sysiematic siention. | refier here not only 1o the ever-acoumulating, nch
corpus of academic commentiary, with distingeished parthipants 10 Fumens W name.
I eefer ms well to populsr conceptions of constibstional law, comcoplions Uhat dnve
everyday polilcs i many ways—wilkin the srguments of femilies in crisis, within the
munidane world of beresscratic disputes, in the lives of commeniles. as swards and
ibichls witkin (ke recorrent polites of oubrage snd perotest.  Popaler concepdions of
consiilutional law thencfore shape povermmest—even il the carcful work of courts (for
examplz) does so a3 well. (Fobert Post’s studies of constilutional domains and e faceis
of conativstional culure, and Frod Schaver’s work oo comstifutional salience, seem o me

especially likely 1o generale insportant mew insights on the subject.

Contider, foe example, (he obvioss clishes of warll view ia the tragie Schisve
case that has recently domimated our headlines and broadcastss We've seen am
calranrdinary polited of feeling, of sympaky and hope and faith and fnestration asd
anger—expressed nol oaly in the declasstions and demonstrations of Tem Schiava's
pasests and their paany supposters, bt slso through remarkable congressional theater:
the dramatic nath 1o legislation, the all-aight scesion, the President’s sudden peturs (o the
‘White House 4o sign the bill just passed, and coce again the eecompassing rhelonc of
searing emochon, al times nealy overshelming both the practscal and tactical linguage of
legislalive debberation and the decply scitled rulc-of-law, scparaticn-ol-powers, =
fedegalism principhes that had o be pushed aside in cader to set the stage for whal, had
the fedomal courts accoplod the invitaban, would have been viewod by some (including
mih as & ragic {and usconstitational) show trial, but by others {including some prominond
liberal Democrala) af a Lt chases b bave escaped the tragle oszcene (kat wis decresd
Iy doieg business as usml

M doubl sonss of thoss behind the bagislative mansuver that sooght to federalize
ihe case for “any parent of Theresa Marie Schiave,” as | belicve the statule gl it, were
eagaged in ihamckosly opporiunsstic sppeasement of ther “base™ I's easy encugh—
and in many respects entirely sppropriabe—1o chide the sepporions of stales” nghls for
how peepared they were o casmally 1o undo the resulss of years of state court
ld;ududmwhmh:mllﬁlhhnhmdﬂrmﬂ—iﬂmmy'm
cnlirely peoper—io scold e apostles of jodicial restraing for their cagomess 1o authonine
and even mandaln exactly the som ol falirs] “jodicia sctivism™ that they ordinarily
denpunce, even in cases mvolving apparent ks of executing innocont mdividuals; casy
enough—and in some respects deserved—1o toas back at them their solenm invocations
af the “sanctity of mamage™ in ather scltings when they &fe 80 geitk o dismiss the
protesiaiions of love ssd duty on the pari of & bashand and guardian.
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Bt even still, many of those who supporied extraccdicary fedeml inlervention
were deeply simcere.  They will not soom forget bow the legal sysbem, and its judges in
particulas, faibod o respond in any palpable way bo their understanding of the world. To
this segment of the Mation, tho prevailing cullure of deliberative process no doubi
appeared s 3 callous and decply anti-religious mielloctoalism, evident not only &n ik
coal analyscs of the neuralogists who cxamined M. Schiavo and who testified o maler
of factly concerming the processes through which much of her cerehral coriex had been
destroyed, but even more evident mn (b jusl as ¢l work of Bath the Flarda end foderal
judscianes, repeatedly and sccuralely brimging to bear vocabularies within which all of
the emotion that Conpress amd Terrl Schisva's parents amd the clergy had called up quite
simply disappeaned—or worse, was deemed immaterial.  Those for whom Schiave®s
plight, or the plight of others caught up in smilarly charged clashes of values, yvield Hfe-
marking eventa will camy thoss events with them a8 pant af the lens throagh which they
undorstand constitetional sppeals and categories, and part of the repertoine of rsetosical
moves throagh which their feelings will be made known in funse controveniag,

To leam inaporiand lessons from something hike the Schisvo expericnce, one nends.
i make an effon fo onderstand not only the cusl formuls of federalism, scparation of
poweri, and the nale of law a8 indsrect gaarantors of nghis through the decentralization
and regularization of power-(omvoles thet Judge Birch of the Fleventh Circwif, an
Estahlsthmeni Republican sppainied by the first President Bush, went out of hiz way 10
imiticioe Congross and tho socond Prosident Bush for flagrantly violating with the special
Schiavo law they rushed o enacl. One needs, 100, an ¢fYor to intemalize, and ol merely
e desenibe from the oulssde and ot a distance, the peripoctive al those whe thought #l
barbanc to wilkhold the simple susienance that Schisva's biological family desperately
wanted (o eniend—a perspective that was inscparable froen the ldea of parental love and
comcern and ome that, for most of those who held it, was findamentally the product of
relgious faith that groendod o profound commitment 1o cqual hope for all porsons,
however exireme their ciroumstances, and of a profound commitment as well 1o the duty
i act in service o flith, even when such sction requaned o depanure from cestomary
muodecs of lawmaking.

The termas within which we might somehow bring togetber these slanlisgly
differont and incommensurale points of view ery oel for now modes of thinking and
wriling within constifutiosal law—if constittional lsw i fo0 remain & fdly pertinem
PesiEnce in considering cascs of this son.”

Judged froen this perspeciive, the very siengihs of the ireatise a8 & loam are also
it limaations. Thore are Bmes, 1o bomow an image from oer clectoral politics, when a
Treatise in Fed would capture the constitutional zesigeist, and times when a Treatise in
Hioe seems called for. A1 o tisne when our mot ercative and inspising polticians are
1&lling us, in bope, that we arc not the Red States and the Bluc States bul the Uinired
Stmtes of America, the best thal o treatise-writer might da is produce o Treatise in Purple.

' 1 am reminded beve of Rober Cover's insighin i e “jaropathic™ charscier of liw i Nowos aad
Norrawier, T the degeee one thanks Cover's she besi way of spprosching, seme +f swr currens Jilemimas,
the |t of the usstary orestne s beoose o8 the claarer
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And that sort of wark would paper over, before we fally grasp, the profiound divisioss
that defise our curmenl circamsiance.

Scme may hink thal | am oversasing s flapares, these profound shifis end
temions in perspective and commitment. Indeed. there ame times when | wonder mysell
witciber the propect | embariosd spon & quanter centery ago might contines implacably,
if imervening developments have boen but patral and usexceptiosal poénls on a
continuum.,  As | write this letier, 'm looking out at & mild sunrise over the Atlantic
Oxean, scroie 3 lovely besch where the waves apem’l yet stfoag enough even o foren
breakers. W's casy Erom where | 551 1o thisk of the greal, enveloping sea of constintional
lew in feams of oosan waves mnd owmrenis, some visible on the surface, olhers
perceptibie—al firm—only Bear the occan foor. And indead, much of whai has Been
going on of the surface of the lrw im the period between my second edition and the
presenl stnikes nae A% A continustion, mod of |t welzoens froen my petspeciive, in trends
evidemd for quaite & bong Eme now.

For |petssce, both the Counl and the scademy now pay much closer and mane
precise afionliom o conslitational wext and cspecially o commtibational sEnecbare,
someetbang 1"ve emnphasized in my writing for well over a decade. To be sure, 've taken
ime with how sclectively sech afiemtion s & times focused on ihe meduction of
congressiona] power and the enhancemen of idealiced images: of “stabe sooverei gniy™ that
a0 10 i b disserve rather than 19 serve the underlying parposes of federalism (a poisi
Justices Stevens and Breyer have of course made foroefislly, joined al limes by Justices
Somnier and Ginsbisg), Asnd even more Impostanidy, § have expressed frustration over the
faslure of the “siales” rights™ wang of the Courl to reeagnize (he wisdom and noocasiny of
using parallel siructoral sad texiual metheds of constisutiosal constraction o “conmect
tha dots™ in indnidual mghts jurisprudence & well  Yet, deiptie that ssbectiviiy,
somchow the Cowrt has managed 1o remder, if ab tmes by disquictingly close vobes,
dectsions mealfirmang ke core principhes that | see as pan of & complex that drews its
design mmultaneously from liberty (Both of the anciemts and of the modomd, in Justics
Breyer™s lemns) and frem equality, In that growp of decissons, focwsing just on the past
decade, 1'd certainly number Bomer v, Evanr, Soems v. Roe, Lowreoce v Tosr, asd even
thse cminlicet position thal smerpes once one pays stiontion 10 wio joimed whom and wilh
what footnole ressrvations, in the physiclan-sssisted-suicide coses of Washisgoon v
Ghecksberg and Facoo v. (il

1 suppese e ooald sdd Bsembery v Carlar, the so-calied “pariall bird shortion™ cane, bat | baitais
inshade it (or oder outgrewthe of Mlenaed Parmibosd of Premprivens v Cmigd i this bod of bopefol
sigrs—parily bocasss of the aage (pesiifed, & oy view) expressed e discet Fross MY v, Colorads by
mdh}mwmw_@-hmﬂ-&wﬂﬁwlm
of betrapal i A ot a opi da'biaon i '#ﬂhupﬁuﬂﬂtlﬂlmm
m-dnun..ru"-.lpuuru- Ing” ) sl sccerdingly upleid.
wilhout the dnciplne of coblishing tat the measare ookl arvive wr scestiny [ which | thnk @ may
well ave marvived. of Bersow v Frasas), § e pedrcnan on ond of e e pemainng syt
thase wha idenndy sih whas's moressingly salling iself the “culiare of hie™ could capress thei vicwi ba
thaasg wibs: wopry pBrat o o whad thery s ai 8 grane weong, (dost'd)

Articles Spring 2005

301



Laurence H. Tribe

O

Bul it is sobering 1o recall how thin the majorities have been in some of thesc
cases, even when they have not on the surface boen 5-4, 'm alesid that thess sharp splits
an the Court refleet a much more fendamental and seemangly irrcconcilablie diviaion
within legal and popular culture thal is nof ssnenahle to the freatment that  trestise might
hope o give ssch cases. This division bocomes most manifen when one sfiempis 1
clucidate some of the Mo imposiant porrbes currently bedeviling constitutional law:
whether there is a right %o refuse meadical treatmesd even for the purpose of hastening
oise s o desth; low 1o honor e right to dictale, while smiiest, what [ 80 be done witk
ome"s body alker modical sciesce miys nobody & “there” any longer bul when loved oecs
imgisn there is a “there” there afler all: or how 1 discesn the lise afier which, if and when
“yiahility” comes 10 seem emaccepiably arbitrary and gquestion-begging. the political
comamunity may be permitted o provest of discousape all but some small subset of
abortbons, O these and many other questions—some of whish we can’t posibly
imagine al this monsent—| thank the deep and thus fr intrectable divisions Betwoen
wiwally different ways of nssessing trulh & cxpoiencing reality, divisions Both culural
and religious in charssler, seme epistemic and others stricily nommative, have bocoms Lo
plain—and 1oo pronounced—Iio paper ovi by moulies speals o the standard operalng
precedures of ihe legmnlaiivejudicial divimon of aulbonty, the ot peomsed of the
federal-stabe allocation of power, &l the ussal methods of extracting meaming from
mrogicesly ambigoous texis.

Even i it degan™ belong on thir b, howrerr, Siendorg @ apmptosabic of e incsrasng
prermnesce i coasnanal contravery of cumprting sypmbob and imeges, & phesomenon with which |
Tegani pragplng whan | f sratyoed the Sfeence between the epreisive, K rode of bgal reles sl
therir puarply Emasrernental, stilitanias sole, in o 1971 essry om “nall by matksemeto”™ sd 3 1§72 cissy os
~palicy anslyim: wxnos of idoslogy ™™ —i deoasion | comtisend @ srerrad griclos sad & boak in the mid-
1970 dealing with the lemity of insrurenssl rasonality and of fhe “pelicy-asalyte.” fochnodriss
pebpoctive of publiz cheioe.  Than perypecsn (s lizited ol ozly i il fratientios o e swys in which
techmeligies ad begal amangemens may expross 2 nol visply ssplrmoar caslisg vabees, bt dho @ i
inability 1o sddress e prospeot i e decheologall end logal choioos we mike My aber hoss vadues
il rassiorms the very mowic by which wr asicw e oo™ of “benefin™ of what sy e dens.
Altboegh | wa wriizmp o carly sn 19640 aboul ke fu o bephaimbcobigy. Baman clarang, rodesge of the
bemaa practic maierial, and chunges i e aneae barwem poople and the compuier notworks that
mm_m.—nﬂﬂnummﬁﬂ“m#— o the very o of
whal @ means 0 be individeal bemes beingy “mdewed by their Crostor,” in the lasguage of o
Diecheration of Independence, with “criain imalipmbls nghin,” | pul forwand only the ilickchies of ke oo
Bsarw legall iptimatons ard comnirstions] principios could posubly cope with eh prspec.

Part of mry sem thet thin i not o propitious lime Tor § new s gose disecily s of e
Aiculbry of frumeng comititstiona] methodokegen thit whe satidemory sconunt af dechnalogical chuage
thin profound row (bt it s plin Gat ey e ideed spos us e s ol menely sshpoct for apooalstive
wcholimbip For oraions nimdar b thks yosoed in 15596 by (oo lessom as prossch or coutics if scleung
aralogics from Sadtional free speech dincoares when dralng with grneemssend regolilios of cible systim
iDemer v Fdwransnal Telwommaniration Coaserbem v FOC (Natce Brevers § pleralsy opamion,
jovmed by Justiors Stavems, O Crnnor, e Sowter, and hailice: Seanier’s sepanisr oonsuiming: opirsosi, I've
liwt condbderey m e coures | recommendied & mry 1991 ey, The Cosinnsion in Cbvmpaer, wheee [
el thel preserving oo comtttweal foers in the G of recal dnchnologos] chioge calls for the
trallition af theis oo o prncpkes willclndy ool and abeinct o render i siiisd 10
diilestion & tocknolegy Spins 8 pew optione. Some of Ly Lenig's lmer work on “fidebey™ in
cosstiniton] mandaion i e wmilis offec. Saffis il 8 day of (s poent. Easeer saisd thas doss,
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The way in which the deeper questions presented themselves in the Scksavo case
wis unuseally drasnatic but is Bandly esique.  And in principle, we should be able %o
faskvion models of legal inquiry that take inks sccount the conllicts ol symbeal and fecking
&5 well ns the more familiser clements of comsditetional discourse that anse I cases such
a Schiavo"s—bet we haven't leamod how o dis 1t weell wel,

Walching that epagade unfold, 1 coaldn® help rezalling 5 case | was briefing in the
Suprems Court of Japan jest as (ke firsl edition of my ircatise was going o press—a cass
whose oulcome tumed on bow 1o chamcterize the choice of criteria for establishing the
authenticity of the purposed signature of i Nahiren Dalshonen, the Budi@a of the
Michiren Shoshu fssth, ona | 38h cenhery wooden mandala. One side urged lookeng 1o the
aciencs of handwriling anslysis 10 coempare the marks on the mandala with signatuses of
undoubled authenisiily oo dozers of ofher 11th cenlury scrolls; the other mide, o the
spiritual peace that one either &id or dudn't experience upon chanting “Mam yo bo regye
kya™ in the peesemie of the rrandals when properly ensheimed in & suitsble lemple of the
foot of My Fuji  The question [ had to bricl: Was the chodor o criterda itselll inberontly
feligeoud, thim fendenng nonjusticishle & suit for refund of sums contributed by the
faithfull ta the lomple’s consiruction?

For ot beast some such purzles, | s2e in oor oon Constitution®s langaage and
architoctare a strongly sugpesed sdation thal pricritizes the sessler over the religios ia
the public realm: Owme moes it in Article Y1, which commands all officers of overy bramch
al ik national ad siste governmenis 1o gweas or affiren thedr fealty 1o the Constitstion
itself o 1o the repubdic il constitutes while simalancously forbidding the sdminssication
ol any “religious best”™ for any federal offiee ar public tresl.  Even there, however, one
{aces the question of what beyond the canonscal profession of Gdelity 10 the Constitation
remains “socalis’ and what becomes “religious™ I ineloding “under (o™ miskes the
pledpe of allegiamce improperly religious, bow absosa imcladng “the Nag™ Fer which “one
aubion mdivisible” astensibdy stands, “with libery and justice for all™ And just how can
we 1ell? O, 8o take another conumdium from Extsblistenent Clause caes: How should
ané diechde where 10 stand on the division within the Counl betwoen the emplasis on
“winet soparation™ amd the emphaiis on “ssulnality,” sssming one could satsficiorily
defime either? Coestions like these bave for ma the feel of somethang mech deoper, such
more potentially convalsive, thas the sasdand GfMeaences in docirine and perspective
withan the Court

There was a limse when | thought [ could elide such issues by @king an eclectic,
pluralistic approach 1o consSlulonal meandng. Thene wene no provably right answers,
however one might enderstand Ronald Drworkin's FHercalean aflemple, but thsene were
clearly wong ocs, mnd among the plurslity of right answers each brasch could take its
pick—prosviding that, in the ond, with a range of flexibality sulTiient 1o permsit challengs
1 its views, the judiciany would carmy the day.  In my fird fwo editions and in the G
volame of the third, | tnad to square the carcle of determimale imdstermizacy that way,
drawing sustesance froen the sugpestion in Kaczenbach v Morgan thal, subject 10 a Boor
the Court would sel, Congress could use ils sutherity under section five of the Fourizenth
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Amendment to implemeni broader visioss of cosstibational inberesis in |iherty mmd
equiality than the Courl was propased o imposs on the natioa judiclally, Aml, 0 ey own
Tanner Leciures a1 Oxford several years ago, | was harshly criticall of the increasingly
froucnt suggestsoma by e Coun thal B ecxsentislly pwns the messing of b Constitution,

Much as | find such proclamations of jedicis] hegemony distressing. 1'm cortain]y
mal ready o scoods (o the far more radiced ideas ai ihe ather extremse—thst we might as
wiell fall back on congressional supremacy, or on “popular constilufionalism ™ outside U
political deparmenis, or even on pure majoritarisnism usdeiiered by constitugional
gomdiramie, m malters goeng o the validity af national (and perhaps alio ate] izataica, |
woull be surprised if the recent revival of inlerest in these long-discarded, ome-
dimsensions] forms were o b2 with u for very long, “The people, yes!” makes a stiming
pocm, but govomance ander law rogaines a mecasure of prose as well  Mevenheless, |
thimk that 1"ve been move dismissive than [ should have been——egpecially in an erx in
which the divisbans over the most haile presnlics run as deep a8 they scem fo be nunsing
inday-—of efforts, however incomplete, fo display U hisory of our constitutionalssm
wills consaderahly more of pn (nflection ca popular opinics, asd on the many ways in
which “the poople™ may voico and maikoe felt ther undontanding of the Conatination™s
requEemenis, then my cwn largely judicial focus Bas made almos imstinctive.” In the
oo, | am left up in the @t on the rale thal samething propeily reganded as “popalas
comstitutionalism™ should play.

Mo do | have what | tink are compelling answon aven 1o the narmowe but suil
plaisly wgent questions of judicial epethod, and the choices among competing modes of
i hoices w0 shaply Bl now for & ireabise-writer simgly 1o punt, or o
retreat 1o the ususl dreary mix of “a bit of this and & bit of that ™ 1"ve often marveled at
b somne Justices—ineluding a rumber 1"ve sdmired over the years, [Hloe my old boss,
Potter Stewarl, snd the successor o his sesl, Sandra Day O"Connor—maantan an
admerably jedicious scnse of whal they mre doing in decidimg partscular cases while
consciously avaiding (he adoplion of sn aitsculatad sof of general mivigatsonsd principles,
and Bow such Justices indeed serve wilk grealer distinction and gonuine openncss 1o
arpamenl prociscly bocaase they reals feemealating compeehensive fimmes of refevence.
h's muoch easier and fecls more matwral for me o idenlify with such Jasices a3 Moe
Breyer mrd Mino Scalia, who—each obvicusly in his own distinctive way—are self:
conscious in refleclimg oo, and peblicly amiculating. how Ihey see her sk in
constiiuisona] interpretaisoan,

Like Breyer and unlike Scalia, hownver, | soo no cecape from adopling some
perspective (nod necessanly Yooosequentialist” in the wual semsc) entermal fo lhe

" Mo 1 rrast posd ) e Sregtaoes. of e Ackerman amd Akl Amar, 84 well in Lasty Kesmer. n Ll
having now resd & sest impressive {ovea, i sl quite eribical) peview by Lissy Alcuander used Lassence
Solurs of Kaamer's Lol workk, | Sink | o b &8 spolagy N mfy overly peleohoies) domiasal is @
rooesd review, of ks imagiative hslorios] recomtnumos. | sull wory, however, i Kramer's battle cry
in vl of sosse wmpecified vorson of “the people™s” asthority 0 aversam the Coon's comtitetional
wiews will pegisier far highey oo the Richier scale of polsics asd cultere thes aoy of the souscrs, el
proceds i, and s | o fpm, despeie Kzamer's admursabh tht isustended mmmckicd muy
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Consrinition itref fram which % decide questions not indisputably resolvad one way or
the oither by the 1ext and structuee, not beast among them the questson of how ri,&inﬂ:.rml.'u:
that 1ex1 o a sepposed “original meaning™ fixed sl the me of fls pronvulgation,

Ebet i mot diictated By the text, whiere does one’s et of crileria fior befler or worse
feadings, of wayd of reulsng, constituticnal fext coms from?  Asd who ratifked the meta-
constibetion thal such external cntena would compnse? Those are of course clemal
gquestions (kat | trost nobody expects any Justice, much less n mere ireatise-writer, o
adwt b eeme definitive way, Bt the questiond are loo near the netfaze sew, and the

of answering them differently are too lange, for them bo bo sebmonged or
bracketed s & weelul constimtional cverview that papons 1o be more thas o horbook-
like compendium of judicial nesalts reached and resdons given.

The difference betwcen my sstustion ad ikat of the Jusiices i that, with the
public suthority that they kave the enormods responsibality and privilege 1o wield, they
must either aanwer those questions as best they can or beg them, admit it or nol. Lacking
the privilege and respansibality of any ssch authanty, | have the compensating lususy of
deciding that those large geestions are simply “above my pay grade.” which is one way
of viewing my decizion io wribe and teach in conlexts where it is acceptable b0 raise such
questions withoul oforing srwers, and my decision 1ol e treatise | Bave wintien nosd
witkssut publishing sy funbher volsmes of versionn. What | don T have is the luwooery of
purporting 1o Gnish a gonuinely mew thind edition while avoiding the Fundamenmal
quesstices that are now wo preasingly posed,

For all these reasons, ['ve mebactantly concluded thal no reatise, in my sonse of
ihat term, can be troe to thes momend. This dosss't mean that | so¢ no work | woald wasd
1 8a, Litigstion (scenetinees) s precissly the right way ip pash consistuisons] thanking in
NCw Ways in response o probliems already real. Public opamion matiors—and thus | mcan
1 continue writing and epesking ahoul constiulkonal guestions in venues that reach m
leasi some parts of the public af large. Congresssonal tostimeny planly remaans
impones (whatever the role of Coagress in definisg individoal nighis might be). And
distineily academic wriling —exploring particular Suprome Court declstons, invesiggaiing
larger corstibstional themes and problems, of experimentmg with mew foms of
presendation and symthesis—remains something v which | am irreststshly dean,  The
Comstituticn is, after all, sl a relatively recent innevation, and there is no ond im sight 1o
our salemn obligation o loser 11s deeree 10 “setun: e Blessings of Likerty o ourselves
and our Postenity.”

" M e Scaba beleves that s “ongnsl messing™ spproach v lilerally dhvasd by bisdayg deat, s
opposed in merely being commmded by uxch dmidorads s decing B rale played by & judge’i petionl
profiremcrs—a comcquensy ol | ghisk o Eovraicd mone Shan o i Gcilitaied By e opacily of R
mwilsd—hen | thak be's malking & baiic lagunbe sad bogical ofros off E =
refererid set of minustiom (iee Dowglen Hofushe s seaderful snady of de e @ kg, muhemanion.
Iieranee and am, in s book, “Gkds!, Escler. Back™h—ahbough Breyer dyving i pormasde Scalia of, thad
propeaiten might be akin o Snsisth ying & comvincy Plin o shasdon he (o,
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